N THE HIGH COURE OF DELHI AT NEM DL
0 Date ot Decision: 28" Julv. 2012

LPA 192 261

UNION OF iINDIA X ORS e \ppetlunts
\oersts

ALSTOM INDLA LM kD Respondent

PPA 190 MR

CNION OF INDIA & URS APy

\ersus

s

M, Sujit Ghosh wit Vs, andapriva Dhurgdi o o
{ i
I

Ms. Pragyva Awasthi. Advs. for respondent Alstun

india Lid.

CORADM
HON'BLE

HON'BLE MR JUSH ICE JAYANT NATH

wis. G. ROHING CHIETR JUSTICE:

Phese matlers being mter-iiihed dre heard together and disposed

ol by this common judgment.

ki The respondent in both the appeals. ie. M Alstom India

[imited is a company engaged in setting up of Power Plants including

L =

project engineering. procureiment. construction and commissioning tor

s customers and supply ot poods 1o various conractors and projedt



quthorities.  The said company (hereinafier referred to as “the Wil
petitioner’) filed W.Po N0, 13312015 pleading that Ms National
Chermal Power Corporation (NTPCO) w hich is engaved in the project
ot setting up a Super Thermal Power Projectin the State ot Bihar
awarded a contract to BHEL for the supy ply o steam venerated package
by tollowing the procedure ol [aternationad Competitive Bidding
A0B) and that the weit petitioner being 4 sub-contractor off BHEL
supplied botler componetits durine the pertod trom 23092010 w
31012011 o NTPC on payment of Perminal bxcise Duty (TED).
According to the writ petitioner. the goods s0 supplicd against 1CB are

exempted from duty ol excise an d therefore an application was made

for refund of TED.  Alleging that the said cluim was erroneously

e

rejected by the Director General of Foreion Trade (DGFT). Ministry of

Commerce & Industry. the writ petitioner fled W.P. No.1331 2015,
The said writ petition was disposed of by the leurned Single Judge by

b Yoon Ptk 1 {7 S L R 5o TV b 1 , B
oraer gateg LA U1y witihh o direction w Ll LO I)d\\ o \Ll[lll

order within two weeks in the light of the observations made ther Sin.

3. In pursuance thereol, DGHT passed an order dated 24.02.2015
rejecting the refund claim ol TED of the writ petitioner. The said order
dated 24.02.2015 was challenged by the writ pe litioner by filing W.P
No. 23442015 and the same was disposed of 0y the learned Single
Judge by order dated 11.03.2013 thereby setting aside the order dated
04.02.2015 and directing the respondents to refund the TED to the writ

petitioner within two weeks.

+. Hence. these two appeals by the Union of India and others who
are the respondents in the writ petitions. While LPA No.192/2015 is
directed against the order dated 11.03.2015 in W.P. No.2344/2015,
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[ PA NO.196 2013 is directed against the order dated 102,201 inthe

R )
P331 201>,

other writ petition. Lo, W.P

Ly

We have heard Shri Sanjuy Juin. learned ASG appearing for the
appellants and Shri Sujit Ghosh. the learned counsel appearing ior the

respondent.

G Section 3A ot the Central Excrse Act 1044 (for short “the Act))

cmpowers the Central Government o arant exemption from duty ot
excise either absotutely ol >ull‘;cd Lo such cotdilivily s dhidy U

specitied. In exercise of the powers conterred under Section 3A of the

ot the Central Government issued the Notitication dated 01.03.2000.

As per Entry 91 of the said Notification. all goods supplied against

<

International Competitive Bidding (ICB) are exempted {rom duty ol

=

X ‘ib
7. That apart. Export and Import Policy. 2009-2014 tormulated by
the Central Government in exercise of the powers conterred by Section

5 of the Foreign Trade (Development and Regulationj Act. 1992 (for
short "FTDR Act’) also provides for certain exemptions. Chapter d
specifically provides for “Jeemed exports” specified therein with
reference to those transactions in which though the goods supplied do
not leave the country. supplies made to the projects specitied theremn
are treated equivalent to exports granting certain fiscal benefits. As pet
Paragraph 8.2(g) ol the Foreign Trade Policy (FTP). the supply of
coods o power projects and refineries under procedure for
[nternational Competitive Bidding are qualified as “deemed export’
Paragraph 8.3 of FTP provides for various benefits available to the

deemed exports including exemption tromi Terminal Excise Duty
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(TED) where supplies are made against International Competitive

Bidding (1CB) vide Clause (¢) of Paragraph 8.3, it also provides tor
relund of terminal excise duty i other cases. For ready reference.
1)‘11';1“_'{';11"‘11 NJRITS i e i\ri";i‘:’il frade !{’h'\'ilg'\ filay oY Jeprodunad

hereunder:

~8.3(¢)  LExemption from terminal excise duty

where supplies are made aeainst 108, In other

. - F v g S Sy i p | N S ey
cases. refund ot terminal excise duty will Do v el

L vemption trom TED shall also be available tor

supplies made by un Advance Authorisation holder
o o manutacturer  holding another Advance
Authorisation il such  munutacturer. in Wm.
supplies the product(s) to an ultimate exporter.”
S. [Lis not in dispute thut the supplies mude by the writ petitioner
o NTPC were undet [CB and therefore the supp slies are exempted fron
payment of TED. However. the writ petitioner had paid the excise
duty and thereafter made a claim for refund of the excise dut paid.
The application for refund was purportedly filed under Paragraph

§.3(¢c)of the FTP, 2009-2014.

9. W P. No.1331/2015 was filed on the basis of certain file noungs
made on the application ol the writ petitioner to the effect that the

application for refund was not maintainable. Having taken note of the
(act that no order was passed rejecting the claim for refund but the
prayer in the writ petition was 1o set aside the file notings made by the
Joint Director General of Foreign Trade which were admittedly not
communijcated. the learned Single Judge held that the interference by
this court is not warranted till rejection of the w cit petitioner’s claim
for refund is formally communicated. Therefore, the learned Single
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Judge disposed of the writ petition with a direction o DGET to pass a

suitable order within two weeks. However, certam observations were

made by the learned Single Judge in Paragraphs (o and 17 ot the order

)

with regard to the rival contentions of the parties und in Paragraph Y
Zonal DGET was directed to examine the case of the writ petitioner
Leeping in mind the said observations and the judament ot this Court

wr /7 OO o

Giled Nondoi Merad Powders Mg, Pvt. Lid. s Uniois of Lidia & 08

"v"'v.i).((') NOS16U/2013 dated 11.02.2014 und the juJ;H:C!ll ol e

FHioh Court of Gujurat in Spi.Civil Appn.No.11631/2013 utled M/

Ll

iy ELT 446

Nar

Alstom India Lid. v. Union of {ndic & Ors.; 2004 (31

Paragraphs 16 to 19 of the order of the learned Single Judge dated

[ 1.02.2015 read as under:-

“16. Insofar as prayer (bj is concerned. which

pertains to the applicability of cireular dated

15.03.2013. according to me. the said circular does

not need to be struck down. The circular is based

on an administrative interpretation of the FIP.

The FTP. according to me. is clear. that where
i

> 0%

exemption has been availed of. no refund is

pavable to such an applicant.

7. As indicated above. the common case of
parties before me. is that. exemption was not
availed of by the petitioner, instead the petitionel
ended paving TED. Therefore. the petitioner had
two options: First, to seel\’ refund of the F\'c"
Duty trom the Excise Department. Second 1o seek
refund from the respondent hu‘ in. The petitioner
has chosen the latter. The FTP. as it then existed.,
did not de-bar the petitioner from secking a refund

from once ol Lhc two departments, subject to

ultilment of other conditions.
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18, in view ol this posttion, 1 do not see diy
necessiy  ob dediine Wity Ui circulur  dated

[3.3.2015.

19.  Keeping in mind the foregoing discussion
and the judgments referred o above. respondent
No 3, will exantine the cuse ol the petitivaer and

pass u suitable order therealter.”

10.  As stated above. in pursuance of the order of this Court in W.P.
No. 13312013, DGET passed the order dated 24022013 rejecting the
claim ot the writ petitioner for refund of the TEL stuting tat in view
of the amended F TP exempied cutegories ot supplies are not eligible

for refund of the TED paid. Challenging the said order. the writ

petitioner filed W.P. No.23442015 and the learned Single Judge by

&

order dated 11.03.2015 set aside the rejection order dated 24.02.2015
and directed refund ot TED to the writ petitioner within two weeks

1. It is submitted by Shri Sanjay Jain, learned ASG appearing for

ade Policy provides

s
¢
-
<
b
p
@]
(I

(l,
o]
"-T

the appellants that Paragraph 8.3(¢
both exemption of TED and refund off TED as applicable tor
different types of cases. [t is sought to be explained that refund is
allowed only where supplies were not made against ICB as clarified 1
the circular dated 135.03.2013 issued by DGFT. It is further submitted
that the FTD does not permit an exporter to make a choice on the
method of secking benetit regarding TED.  In other words, the
contention of the learned ASG is that it is not permissible to an
exporter who paid the TED for supplies made against ICB to claim

refund by making an application under Paragraph 8.3(¢) of F'TP.
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12, Pointing out that the writ petitioner had paid the excise dun

rough CENVAT Credit Account. the learned ASG  vehementls

contended that the retund sought w be claimed by the petttioner under

FP s to circumyent the provisions of CENV AL Creait Rales, 2004

Fle also submitted that retund of CENV AT Credit s not permissible
{1

tor “deemed exports™ under 1 sinee “deemed exports™ do not come

within the detiniton ot exports under CENVAT Credit Rules.

L3, The learned counsel tor the respondentthe writ petitioner tuised
a preliminary objection that the appellunts are barred from urging new
grounds tor the first time 1 the present appeals. [t is submitted by the
learned counsel that none of the grounds urged by the learned ASG.
'Q;El'[‘iQLilLil'l}‘ the \:"L\lLEHQ that the retund 1s iillp;i‘{:;ir;ﬁii"w; Lrder fas
since the respondent had paid the excise duty through CENVAT
Credit. were urged in the writ proceedings betore the learned Single
Judge nor before the statutory authorities before whom the claim for
refund was made by the writ petitioner. It is also contended that in the
Light of the specific tinding recorded by the learned Single Judge that
the petitioner who had not availed of exempuon trom TED is entitled
for refund. it is not permissible for the appellants to go bevond the said
finding and take a completely new ground to reject the petitioner’s
claim for retund. In support of the said submission. learned counsel
ptaced reliance upon vartous decisions including Eklera China Clay
Works and Three Ors. v. Asliwin & Co. and Thiree Ors.. AIR 1976
Delhi 283; Dellii Development Authority v. Siyama  Prasad

Mukherjee Park Holders Welfare Association & Ors.75 (1998) DLT

109 J K Corton Spinning & Veaving Mills Co. Lid. v, CCE 1998

99) ELT 8 (SC); Nuational Insurance Co. Ltd. v. Smit.Saroj & Ors.
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(2009) 13 SCC 3U3: Kadi Municipaling v, New Clihrotalal Mills
paiil

Company  Lid. AR 1963 Gui. 293 M.S.Gill v, Chicf Election

Commissioner. (1978) 1 SCC 405 Gem Sanitury Appliances Pyt Lid.

o Chief Comumissioner Income Tax Delhi — 117 & Ory. (2012) 342

TR 238 (Delhiy: Orpx Fisheries Private Lod. v. (nion of India 2011

(260) ELT 422 (5.0 )

i O T Foe Ba — T hE i | ST -~ i
L. O nieiits. 1 i contended. by the tealnadd counser that retund

cannot be held to be impermissible under fusw sinee cither b 1P or the
Foreign Trade (Development wid Reculations Act. 1992 (tor short “the

DR Act’ ) does not expressly prohibit refund ot “IED on the ground
that the excise duty has been paid through CENVAT Credit Account.
In support of the said submission. the learned counsel relied upon

Comumissioner of Income Tax v. Nufouin Industries, (2001) 252 1TR

697 Gujarat. Placing reliance upon Mohd. Ali KNian v. CWTAIR

1997 SC 1165, the learned counsel further contended that since the

—~

legislative intent to refund the TED in respect ol the exempted supplies

\s clear from the fanguage of Para 8.3¢¢) of the FTP. the appellants are
bound by the same and the restrictions which have not been provided

in the FTP cannot be read into.

13, We have given our thoughttul consideration to the rival

cubmissions made on behall of the parties. At the cost of repetition. it
may be stated that the fact that the sup plies that were made by the Writ
petitioner to NTPC against ICB are exempted from excise duty under
the Central Excise Dutv. 1944 is not in dispute. Uis aiso not in dispute
that similar exemption is provided under Paragraph 8.3(¢) of FTP for
the supplies made against ICB. However. the writ petitioner had not
availed the exemption and the supplies were made to NTPC on
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pavment ol TED. Subseguenthy. the writ petitioner claimed retund ot
the TED paid and made ab ap licution under Puraer aph 8.3ic) ot P
During the process ol his application. certain fie notings were made
that the application tor rel Wwid was not naintainabie and even betore

amy order of rejection was puassed. the writ petitioner approuched this

court.  Though the learned Single Judge had righthy held that the

-

nterference at thut stage 1s not warranted. certuin observations were
~__——————"’/
made interpreting the purport of Parugraph 8.3{c) of FIP and the

e

DGET was directed o examine the case ol the writ petitioner keeping

—

inmind the said obsens A0S,

l6. This procedure adopted by the learned Single Judge appewrs Lo
be fallacious o the hiznt of the well sottled princinte of law that the
= t I

Court cannot direct the statutor) authoriny to exercise the discretion 1n

p——

4 particular manner.  AS held in U P.State Roud  Transpoit

X Anr. v. Mohd. Ismail & Ors., (1991) 3 SCC 239, the

orp ordtion

C3urcannot dictate the decision of the statutory authority that ought to

o made in exercise of discretion in a given cise but the Court can only

—

command the statutory authority by a writ of mandamus to perform its

—~————

duty by exercising the discretion according to law. Therefore. we are

e

of the view that having held that the interference of the Court 1s not

warranted in the ubsence of an order rejecting the claim of the writ

<

S .

petitioner for refund. the learned Single Judge ought not to have

———

directed DGET to pass an order keeping in mind the observations made

thereln.

17. It is also relevant to note that under Section 6(2 )y of the FITDR
Act. 1992 the Director General ol Foreign Trade is made responsible

for carrying out the policy meaning thereby that the dispute (any with
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DGET. In the light ol
Forhe £
carrving out the bl

i . - .
P TUNGS L b Lol

T aCCOrdaarice »vf\“l

L N OenClG oI ine  AeCis LoD e i taes FoC b e 18 amenable to

ariicugn

directeddhasiatuiory iy dhabehe gdeges

iNanner.

- 0 P . - Li s Bmiat e rsd i
himselt opted to argue the petitton without counter on the basis ol the

by them. However, in the facts and circumstances ol the case. we are

unable to hold that the appellants are preciuded from contesting the
entitlement of the writ petitioner to claim relund on the greunds urged

i the appeals. It may be noted advanced by the
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ippellants have nothing to dow ith the tucts but the whole controversy

(s with regard w interpretation of the provisions ot the statutor policy.

SU0 0 As mentioned above. the spectiic case ol the appellunts is th
refund under Paragraph 8.3 (¢) ol F1P is not watlable at all tor
supplies made against i€ B [0 the case of supplies made against [CB.
aecording o the appeliants. the CED iy exempred and theretore un
exporter may w@ivail the beneiit oliexemption while muking the supplies
but he cannot claim refund on payment ot TED. It is thas contended DY
the appellants that the writ petitioner who fatled 1o avs 41l the exemption
for the supplics made sgainst 1CB s not eligible o claim retund under
ETP. We are of the opinion that the isste raisec d being a pure question
of law, the appellants cannot be precluded from urging the same 1n the

Appeal merely on the ground that they failed to urge it in the writ

proceedings.

1 crx. P b adn 1R N et T e ©erEiE 5y e - < = B o 1 e
Sl [t 1s also reteyant Lo note tnat the Writ },»\.‘Li[u);iu nas not dispiited

the fact that the TED against the exempted supplies wuas paid by
availing CENVAT Credit Account 1 in terms of the CENVAT Credit
Rules. 2004 made by the Central Government in exercise ot the powers
conferred by Section 37 of the Cenural Excise Act. The entitlement of
an exporter who made the supplies availing CENVAT Credit Account
1o claim refund under Paragraph 8.3(¢) ol FTP. according to us needs
deeper consideration on proper appreciation of the provisions of the
CENVAT Credit Rules vis-a-vis the FTP. It would be uppt opriate that

such exercise. in the first instance, is allowed 10 be made by the

competent statutory authority.
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13 For the aforesaid reasons. we ure constrained o interfere with

he orders under appeal. Accordingty. both the order dated 1022013
‘n WP NGUR3L 2015 and e order dated 11.03.2015 in W.P.
N34 2015 ure set aside. Consequently ., the order o the DUGH

duted 24.02.2013 which was passed in compiianee of tie directions i

v PC) No 1331 2013 shall also stand set aside. the DGE L will now
consider the application of the writ petitioner tor retund in terms ot the

orovisions ol the FLP. 2009-20 1 dpahd puss an- apy

O bbb O]

cccordance with law. Such exercise shali be made within six weeks
from today altter giving an opportunity of belng heard to the writ

petitioner. In cuse the ap Slicadion for refund has been returned to the
\

W it petitioner pursuuit to e order dated 24.02.20 10 dhe s

submitted by the writ petitioner within one » eek from today

23 Both the appeals are accordingly dis) posed o, There shall be no

order as to cosls.

CHIEF JUSTICE

JULY 28,2015

‘anb kks
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